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subsequently makes recovery by reduc-
ing future provider payments by a dis-
crete amount, the State need not re-
flect that reduction in its claim for 
Federal financial participation. 

(c) Reclaiming overpayment amounts 
previously refunded to CMS. If the 
amount of an overpayment is adjusted 
downward after the agency has cred-
ited CMS with the Federal share, the 
agency may reclaim the amount of the 
downward adjustment on the Form 
CMS–64. Under this provision— 

(1) Downward adjustment to an over-
payment amount previously credited to 
CMS is allowed only if it is properly 
based on the approved State plan, Fed-
eral law and regulations governing 
Medicaid, and the appeals resolution 
processes specified in State adminis-
trative policies and procedures. 

(2) The 2-year filing limit for retro-
active claims for Medicaid expendi-
tures does not apply. A downward ad-
justment is not considered a retro-
active claim but rather a reclaiming of 
costs previously claimed. 

(d) Expiration of 60-day recovery pe-
riod. If an overpayment has not been 
determined uncollectable in accord-
ance with the requirements of § 433.318 
at the end of the 60-day period fol-
lowing discovery of the overpayment, 
the agency must refund the Federal 
share of the overpayment to CMS in 
accordance with the procedures speci-
fied in paragraph (a) of this section. 

(e) Court-approved discharge of bank-
ruptcy. If the State recovers any por-
tion of an overpayment under a court- 
approved discharge of bankruptcy, the 
agency must refund to CMS the Fed-
eral share of the overpayment amount 
collected on the next quarterly expend-
iture report that is due to CMS for the 
period that includes the date on which 
the collection occurs. 

(f) Bankruptcy petition denied. If a 
provider’s petition for bankruptcy is 
denied in Federal court, the agency 
must credit CMS with the Federal 
share of the overpayment on the later 
of— 

(1) The Form CMS–64 submission due 
to CMS immediately following the date 
of the decision of the court; or 

(2) The Form CMS–64 submission for 
the quarter in which the 60-day period 

following discovery of the overpayment 
ends. 

(g) Reclaim of refunds. (1) If a provider 
is determined bankrupt or out of busi-
ness under this section after the 60-day 
period following discovery of the over-
payment ends and the State has not 
been able to make complete recovery, 
the agency may reclaim the amount of 
the Federal share of any unrecovered 
overpayment amount previously re-
funded to CMS. CMS allows the re-
claim of a refund by the agency if the 
agency submits to CMS documentation 
that it has made reasonable efforts to 
obtain recovery. 

(2) If the agency reclaims a refund of 
the Federal share of an overpayment— 

(i) In bankruptcy cases, the agency 
must submit to CMS a statement of its 
efforts to recover the overpayment dur-
ing the period before the petition for 
bankruptcy was filed; and 

(ii) In out-of-business cases, the agen-
cy must submit to CMS a statement of 
its efforts to locate the provider and its 
assets and to recover the overpayment 
during any period before the provider is 
found to be out of business in accord-
ance with § 433.318. 

(h) Supporting reports. The agency 
must report the following information 
to support each Quarterly Statement 
of Expenditures Form CMS–64: 

(1) Amounts of overpayments not col-
lected during the quarter but refunded 
because of the expiration of the 60-day 
period following discovery; 

(2) Upward and downward adjust-
ments to amounts credited in previous 
quarters; 

(3) Amounts of overpayments col-
lected under court-approved discharges 
of bankruptcy; 

(4) Amounts of previously reported 
overpayments to providers certified as 
bankrupt or out of business during the 
quarter; and 

(5) Amounts of overpayments pre-
viously credited and reclaimed by the 
State. 

§ 433.322 Maintenance of records. 
The Medicaid agency must maintain 

a separate record of all overpayment 
activities for each provider in a man-
ner that satisfies the retention and ac-
cess requirements of 45 CFR part 74, 
subpart D. 
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